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supra note 12, at 342 ( “Restricted stock is stock that is granted to the employee either without consideration or for a
nominal purchase price and is subject to transferability, vesting, forfeiture and/or repurchase restrictions for a certain
service period.” ).

Brown, supra note 9, at 339 ( “Restricted stock is often granted at the early stages of a Company s creation. The
employee then makes an election under IRC § 83(b) to pay tax as compensation equal to the fair market value of the
stock at the time of acquisition (or the difference between the fair market value and the purchase price at the time of
purchase, if the employee is required to purchase the stock). At the beginning of a Company’ s life, this amount is
typically very low, or even zero.” ).

Cynthia M. Krus, Corporate Secretary's Answer Book, Chapter 9. Board Composition, Diversity, and Compensation
Practices, Stock-Related Compensation, Q 9:46 HOW MANY CORPORATIONS COMPENSATE THEIR
DIRECTORS WITH RESTRICTED STOCK?, CPSAB Q 9:46 (Aspen Publishers 2018 Edition) ( “The use of
restricted stock or restricted stock units to compensate directors was popular in recent years--+. In 2015, 43% of
Fortune 100 companies included restricted stock or units in their director compensation plan, up from 41% in
2014.7 ).

Bonnett, supra note 10, at 262 ( “This psychological effect is consistent with the underlying rationale for equity
plans, i.e., that the individuals will work harder and longer for capital appreciation through compensation tied to
employer securities, and be less likely to quit while the restrictions apply.” ).

Id. at 262 ( “Perhaps the greatest disadvantage of restricted stock plans is the uncertainty with respect to the vesting
of the restricted shares. If a participant makes an 83(b) election, and subsequently forfeits his right to the stock
before the restrictions lapse, the participant will not be permitted to deduct the entire amount included in income
upon election. The lost deduction will be limited to the amount actually paid for the stock.” ).

Guide to Taxation of Benefits, Chapter 11: Employer Stock Plans, Sec. 11.04: Restricted Stock, 2003 WL 21790623
(Westlaw 2018) ( “Unlike a stock option, an employee does not contribute to the cost of the stock.” ).

Michael J. Canan & William D. Mitchell, Employee Fringe And Welfare Benefit Plans, Chapter 7. Stock Option and
Stock Plans, § 7:14.Restricted stock and qualified stock purchase plans, Employee Fringe & Welfare Benefit Plans
§ 7:14 (2018 ed.) (Westlaw 2018) ( “A restricted stock plan is usually designed to benefit management personnel,
and is permitted great flexibility in design. In contrast, a qualified stock purchase plan is required to be available to a
broad based group of employees and must meet a number of requirements under the Internal Revenue Code.” ).

supra note 84 ( “--employers are relatively free to discriminate in favor of highly compensated employees when
granting restricted stock (directors as well as employees). Employers also are allowed great flexibility as to the
amount of restricted stock they may grant to any one individual.” ).

Krus, supra note 81 ( “Directors may receive an automatic grant of restricted stock or units at the start of their
service on the board, and they may receive annual grants thereafter. Alternatively, a director may receive restricted
awards in cycles. For example, under a grant cycle a director would receive restricted stock awards that vest over
four years with 25% of the shares subject to the award vesting on the first anniversary of the grant, and the remainder
vesting in subsequent installments, such as 3 equal annual installments or 12 equal quarterly installments.” ).

supra note 84 ( “Unless they choose to be taxed immediately upon its receipt, employees and directors will not be
taxed with respect to restricted stock until their interests in the stock become substantially vested.” ).

Id. ( “Generally, employees will recognize taxable income with respect to a grant of restricted stock in the year in
which the employees’ interests in the restricted stock fully vest (i.e., the restrictions to full ownership expire) or
when the employees are able to transfer their interests in the restricted stock to someone else.” ).

Bonnett, supra note 10, at 262 ( “:*-the participant must include in gross income the excess of the fair market value
of the shares over the amount paid for the shares, at the time the shares become transferable or no longer subject to
forfeiture-* The excess of the fair market value over the amount paid, if any, is taxable as ordinary income.” ).

Id. at 262 ( “The corporation is entitled to a deduction under IRC Section 83 in an amount equal to the amount
includable in the participant’ s gross income (i) when the shares become nonforfeitable; (ii) when a participant
makes an 83(b) election; or (iii) when the corporation cancels the nonlapse restriction (which by its terms will never
lapse) under IRC Section 83(d)(2).” ).

supra note 84 ( “If the shares are forfeited, the employee will not recognize any income, unless the employee



previously made an election. In this case, the employee is not entitled to a deduction despite the loss of the stock.” ).

94. supra note 12, at 342 n.3 ( “During the restricted period, the recipient may receive dividends declared and vote the
shares.” ).

95. Krus, supra note 81 ( “Restricted stock units are similar to restricted stock™ ).

96. supra note 12, at 341 ( “By comparison, RSUs are provisional allocations for which neither stock nor options are
actually issued at the date of grant, but which represent the company s promise to distribute shares, or the cash
equivalent of such shares, when the recipient satisfies certain service and/or performance vesting requirement.” ).

97. Krus, supra note 81 ( “The restricted stock or units are generally subject to service-based vesting over time, with
a portion being relieved of restriction on each annual anniversary of the grant or after a set number of years from
grant, such as three years.” ).

98. Id. ( “Recipients of restricted stock units do not hold actual stock until payment, may not vote the shares until
actual receipt, and do not receive dividends, but may receive dividend equivalent payments prior to receipt of actual
shares.” ).

99. Executive Compensation, Chapter 8 RESTRICTED STOCK, PERFORMANCE SHARES AND RSUsExplanation:
Treatise, 801 OVERVIEW—RESTRICTED STOCK, PERFORMANCE SHARES AND RSUS, 2018 WL
2974219 (Westlaw 2018) ( “Performance shares are a form of restricted stock under which the recipient only vests
after certain performance requirements have been satisfied. A typical requirement could include the completion of a
specified period of employment and the company’ s attainment of a particular level of earnings or revenues. Once
the specified requirements or goals have been satisfied or obtained, the executive would acquire full ownership
rights in the stock (see 835). More companies are awarding performance shares since FAS 123R (now known as
Accounting Standards Codification Topic 718 or ‘ASC 718" ) ended the negative accounting for performance
share awards.” ).

100.Jeffrey D. Mamorsky, Employee Benefits Handbook, Part VI. Specialized Plans, Chapter 56. Stock Acquisition
Plans for Executives, II. Plan Alternatives, § 56:25.Stock appreciation rights—In general, 2 Employee Benefits
Handbook § 56:25 (June 2018 Update) ( “A Stock Appreciation Right (SAR) is a right that provides an executive
with the right to receive employer shares or a cash bonus measured by the appreciation in the value of the company
stock from the time the rights are granted over a set period of time.” ).

101.Bonnett, supra note 10, at 262-263 ( “Typically, SARs do not include the right to receive the value of dividends
payable on the underlying stock while the SARs are outstanding.” ).

102.1d. at 264 ( “SARs do not provide voting rights or other rights incident to stock ownership.” ).

103.Brown, supra note 9, at 340 ( “Upon exercise, the employee would receive only the appreciation and not the entire
value of the stock.” ).

104.Bonnett, supra note 10, at 262 ( “This amount may be paid in cash, employer s stock, or a combination of cash
and stock.” ).

105.Jeffrey D. Mamorsky, Employee Benefits Handbook, Part VI. Specialized Plans, Chapter 56. Stock Acquisition Plans
for Executives, II. Plan Alternatives, § 56:26.Stock appreciation rights—Tax implications, 2 Employee Benefits
Handbook § 56:26 (June 2018 Update) ( “The American Jobs Creation Act 2004 amended the Internal Revenue
Code by adding Section 409A. Under this Act, all deferred compensation plans and arrangements must contain
certain specified restriction on election and distributions and must be operated in accordance with those restrictions
to avoid adverse taxation. In general, SARs will be subject to Section 409A.” ).

106.Bonnett, supra note 10, at 263 ( “SARs provide participants with a cashless (and loanless) method of receiving the
benefit of capital appreciation of a corporation’ s stock.” ).

107.17 C.FR. § 240.16b-3.

108.Bonnett, supra note 10, at 263 ( “[ [Also, if amounts under the SAR plan are paid in cash to Section 16(b) insiders,
an insider will not have the problem of holding the stock for six months and risking a downside turn because of the
safe harbor in Rule 16b-3].” ).

109.1d. at 264 ( “SARs also do not encourage actual stock ownership.” ).
110. Mamorsky, supra note 99 ( “Companies like SARs because they are less dilutive and use fewer shares.” ).

111.1d. ( “SARs are often granted along with stock options to help finance the purchase of the option and/or pay tax




liability if any is due upon exercise of the options.” ).

112.Bonnett, supra note 10, at 263 ( “SARs may be issued in connection with NSOs to decrease the cost associated
with exercising stock options. The receipt of an SAR in tandem with a stock option usually allows the recipient to
relinquish his stock option and receive the difference between the exercised price of the option and the fair market
value of the stock on the date of exercise. [ [By exercising the SAR, the NSO optionee can realize the increase in
value of the underlying stock without having to pay the exercise price of the option.]” ).

113.1d. at 263 ( “Alternatively, an SAR may be granted in addition to a NSO, in which case, generally the exercise of a
stock option will automatically exercise the related SAR. [Upon exercise of the SAR, the optionee generally receives
cash which may be used to pay some of the tax incurred upon exercise of the NSO.]” ).

114.1d. at 263 ( “3. SARs may also be granted in connection with ISOs. If the SAR is granted in tandem with an ISO
and the exercise of one affects the right to exercise the other, certain requirements of the IRC must be met. [The
SAR must be exercised only when the underlying option is exercisable. It must expire not later than the exercise of
the underlying option. The SAR must be for no more than 100% of the spread, and only when the spread is positive.
Finally the SAR must be subject to the same transferability restrictions as the ISO itself. See Temp. Treas. Reg. §
14a.422A-1.]" ).

115.1d. at 263 ( “4. A SAR is not taxable upon grant, under IRC Section 83, since the grantee has only received the
promise of the employer to pay money in the future. [Thus, it is not “property.” ] Treas. Reg. § 1.83-3(e).” ).

116.1d. at 263 ( “The recipient of a SAR must include in taxable income the amount equal to the fair market value of
the stock and/or any cash received upon exercise of the SAR. IRC Sections 61, 83, 451. However, if the recipient
receives shares that are not transferable, or are subject to a substantial risk of forfeiture, no income tax liability will
arise with respect to such shares until all such restrictions lapse. [This is relevant, for example, in the case of insiders
subject to Section 16(b) liability.]” ).

117.Mamorsky, supra note 104 ( “Employees are taxed when the right to the benefit is exercised. Therefore at exercise
of the SAR, the value of the award is taxed as ordinary income.” ).

118.1d. ( “As ordinary income the value received is subject to federal and state withholding, regardless of whether
payments are in cash or in stock. ” ).

119. Bonnett, supra note 10, at 263 ( “A corporation is not allowed a deduction in the year in which the SAR is granted,
but is entitled to an ordinary compensation expense deduction from gross income, in the amount of income
recognized by an optionee in connection with the SAR, in the year in which the optionee recognizes income.” ).

120.1d. at 264 ( “The term  “phantom stock™ is typically used to describe an incentive program based on “phantom,”
rather than real, shares of a corporation’ s common stock.” ); Tax Advisors Planning System , 23: Structuring
Employee Compensation Packages, 23:5.00 Nonqualified Deferred Compensation, 23:5.03 Types of Nonqualified
Deferred Compensation (NQDC) Plan, 23:5.03(C) Phantom Stock, (C) Phantom Stock, 2000 WL 33963674 (Westlaw
2018) ( “In a phantom stock arrangement, the deferred amount is treated as if invested in a specified way, usually
chosen by the employee, with some opportunity to change the as if investment. The as if investment is merely the
measure of the amount to be paid when deferral ends. The employer is not obliged to make that investment or any
other.” ); Am Jur Legal Forms 2d-Federal Tax Guide to Legal Forms | July 2018 Update, Chapter 7. Employment
and Retirement Arrangements, V. Deferred Compensation and Retirement Arrangements, B. Nonqualified-
Retirement Plans, § 7:149. “Phantom” or “shadow” stock, 2 Federal Tax Guide to Legal Forms § 7:149 (2d
ed.) (In a shadow stock arrangement, “the employee is not given actual stock, and none is set aside:--. When the
deferral period ends, the employee receives cash, stock, or other property equal to the stock's or property's value at
the time of payout.” ).

121.Labor and Employment Law — Connecticut, 221,081 JEFFREY BURKE, PLAINTIFF, V. APOGEE
CORPORATION, D/B/A IMPACT PLASTICS, AND SUPERIOR PLASTICS EXTRUSION COMPANY,
INC., DEFENDANTS., Labor & Empl. L. P 221081 (2018 CCH INCORPORATED) ( “ ‘Shadow stock’
is commonly distinguished from common stock in that shadow stock, also known as  ‘phantom stock,  is
a deferred compensation arrangement to reward high-level employees and does not result in the awarding of
actual stock.” ); Michael B. Snyder, Compensation and Benefits, Part II. Executive Compensation, Chapter 9.
Executive Compensation, II. Compensating Outside Directors, C. Types of Compensation, § 9:24.Stock plans, 2
Compensation and Benefits § 9:24 (Westlaw 2018) ( “A director's deferred compensation also can be invested
under a "phantom stock" arrangement.” ).

122.Brown, supra note 9, at 341 ( “The right to receive such payment is often conditioned upon the continued



. . . ”
performance of services for a specified time. ).

123.d. at 340 ( “These arrangements include both Stock Appreciation Rights and Phantom Stock Plans. They have the
advantage of not actually awarding stock to an employee, but at the same time allowing the employee to share in
stock appreciation. Many employers are concerned that an outright grant of stock, or the grant of a stock option
which could result in the employee” s actually obtaining stock, would also transfer voting and dividend rights.” ).

124.Bonnett, supra note 10, at 264 ( “Phantom awards also benefit a corporation by providing equity-based incentives
without requiring the issuance of additional stock.” ).

125.1d. at 264 ( “4. A participant need not make an immediate cash outlay to receive the benefit of a phantom stock
plan. Thus, it is possible for a participant to realize large gains under such a plan without an investment or the risk of
loss.” ).

126.1d. at 264 ( “In addition, no tax is owed until the settlement of such units.” ).
127.1d. at 264 ( “. [If settlement is paid in cash, an insider will not be subject to Section 16(b) of the 1934 Act.].” ).

128.(C) Phantom Stock, supra note 119 ( “The amount deferred into phantom stock and increases in investment are
deferred compensation under Code Sec. 409A. Reg. 1.409A-1(b).” ).

129.Brown, supra note 9, at 340 ( “Both SARs and Phantom Stock Plans are in the nature of an unsecured promise to
pay a dollar amount to the employee at a specified time. The principal difference in the two arrangements is the
calculation of the amount to be paid.” ).

130.Federal Taxation, T 6000. Accounting Periods and Methods—Inventories—Installment Sales—Compensation
Income and Fringe Benefits— Deductions, T 7140. Nonqualified Deferred Compensation Arrangements.,
Phantom Stock and Shadow Stock Plans, and “As If" Plans, 33A Am. Jur. 2d Federal Taxation 17164 (American
Jurisprudence, Second Edition | May 2018 Update) ( “A phantom or shadow stock plan can provide that the
employee gets the dividends paid on the stock.” ).

131.Bonnett, supra note 10, at 264 ( “A participant in a phantom stock plan is paid a cash bonus measured by the value
ofa “unit” (sometimes referred to asa “performance unit” ) of phantom stock; the unit value is typically the
difference between the fair market value of the common stock at the time of the award, and the fair market value of
the stock at a later specified date.” ).

132.1d. at 265 ( “As with all stock-based plans, participant gains may, but do not necessarily, parallel corporate
performance.” ).

133.1d. at 264 ( “The right to “settlement” of the units is typically contingent upon the continued employment of the
recipient throughout the award period. The settlement occurs at retirement, termination, or a date specified in the
plan, and may be in the form of stock, cash, or any combination of stock and cash.” ).

134.Brown, supra note 9, at 341 ( “The employee typically does not get to choose the time when the compensation is
paid in a phantom stock plan because the mere right to receive the compensation would place him in constructive
receipt. Accordingly, the Plan typically provides that the employee will be paid the value of the shares after a
specified number of years or upon retirement or attaining a specified age.” ).

135.Bonnett, supra note 10, at 264 ( “No includable income is recognized by a participant upon the grant of a phantom
stock award. The participant is taxed at ordinary income tax rates upon the settlement of the phantom share units,
much like the taxation of SARs. Stock settlements are taxed in accordance with the rules under IRC Section 83 with
respect to the transfer of property.” ).

136.1d. at 264 ( “3. A corporation is generally entitled to a deduction corresponding to the amount of the settlement of
the phantom share units in the year such payments are made. Stock settlements are taxed as provided under IRC
Section 83.” ).

137.supra note 129 ( “Employee E is credited with 1,000 shares of phantom stock under employer B s phantom stock
deferred compensation plan. During the 10-year deferral period, B pays a total of $12 in dividends on each share of
its common stock and credits E with $12,000. At the end of the deferral period, B stock is traded at $48 per share. E
is paid a total of $60,000 representing the value of his phantom shares, $48,000, plus earned dividends of $12,000.” ).
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